I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
MELI SSA LYNN YOCI US, a/k/a ) Under Chapter 7
MELI SSA LYNN RAYMAR )
) No. BK 94-50312
)
Debt or (s). )
)
LAURA K. GRANDY, TRUSTEE) Adv. No. 94-5040
)
Plaintiff, )
)
VS. )
)
ALT- WOOD CREDI T UNI ON, )
)
Def endant . )
OPI NI ON

On April 16, 1993, Melissa Lynn Yoci us (hereafter, "debtor") and
St even Yoci us enteredinto asecurity agreenent with Alt-Wod Oedit
Uni on (hereafter, "defendant”) securing a cash advance of $3, 617.50
wi th a 1988 Ford Taurus autonobiletitledin boththeir names. Debtor
then, on April 26, 1994, filed apetition for relief under chapter 7
of t he Bankruptcy Code |Iisting defendant as a secured creditor with a
lienonthe car. Defendant did not, at any ti me before or after the
bankruptcy case was filed, haveits liennotedonthe certificate of
titletothecar.! Asaresult, the chapter 7 trustee filedthe instant
adver sary conpl ai nt agai nst def endant on June 6, 1994, seekingto avoid

thelienunder 11 U S.C. section 544(a)(1). Defendant defends agai nst

! The parties have stipulated that the security agreenent in
gquestion is valid and that defendant's lien is not noted on the
certificate of title issued by the state of Illinois.



t he conpl ai nt
by argui ng that the trustee may not avoidits consensual |ien pursuant
to 11 U . S.C. section 545,

In Illinois, the exclusive method of perfecting a security
interest in a nmotor vehicle is by notation of the lien on the
certificateof titletothe vehicleinaccordance with 625 1LCS 5/ 3-

202. E.g., Inre Keidel, 613 F. 2d 172, 173 (7th Cir. 1980). This

statute provides, in pertinent part:
(b) Asecurityinterest is perfected by the deliveryto

the Secretary of State of the existing certificate of title,

if any, an applicationfor acertificate of title containing

t he name and address of the |lienhol der and the required f ee.

It is perfected as of the time of its creation if the

delivery is conpletedwthin 21 days thereafter, otherw se

as of the time of the delivery.

625 | LCS 5/3-202(b).

Here, defendant admts that the lien is not noted on the
certificate of title, andthereis nothing beforethe Court toindicate
that the responsibility for failingto perfect thelienrestswth
anyone ot her t han defendant. The Court can only assune t hat def endant
failed to deliver the requisite docunents and fee tothelllinois
Secretary of State's office, thus denyingitself a perfected security
interest in the vehicle.

Si nce def endant' s | i en was never perfected, it is clear that the
trustee i n bankruptcy, arnmed wi th her "strong-arni powers, can def eat

defendant's lien. Section 544(a)(1) of the Bankruptcy Code vests the

trust ee, upon the commencenent of the bankruptcy case, with the status



of a hypothetical judicial liencreditor,?andthe Illinois Vehicle Code
spel | s out the respective rights of hol ders of unperfected security
interests vis-a-vis the trustee in bankruptcy standingin the shoes of

alienholder. Inre Keidel, 613 F. 2d at 173. It provides, with

certai n exceptions not rel evant here, that "a security interest ina
vehicle of atype for whichacertificateof titleisrequiredis not
val i d agai nst subsequent transferees or |ienhol ders of the vehicle
unl ess perfected as providedinthis Act." 6251LCS5/3-202(a). This
isconsistent with section 9-301 of thelllinois version of the Uniform

Commrer ci al Code (hereafter, "U.C.C.") which governs the priority of

2 11 U S.C section 544(a)(1) provides:

(a) The trustee shall have, as of the
comencenent of the case, and w thout regard to
any know edge of the trustee or of any
creditor, the rights and powers of, or may
avoid any transfer of property of the debtor or
any obligation incurred by the debtor that is
voi dabl e by- -

(1) a creditor that extends
credit to the debtor at the tinme of
t he commencenent of the case, and
t hat obtains, at such time and with
respect to such credit, a judicial
lien on all property on which a
creditor on a sinple contract could
have obtained such a judicial lien,
whet her or not such a creditor exists

11 U.S.C. § 544(a)(1).



securityinterestsinvehicles.® It states, in pertinent part, that "an
unperfected security interest is subordinatetotherightsof . . . a
person who beconmes a lien creditor before the securityinterest is
perfected." 810 1LCS5/9-301(1)(b).4 Sincethetrustee, as of the
petitiondate, assunmedtherole of ajudicial liencreditor "who . .
had conpl eted t he | egal (or equitable) processes for perfectionof a
l'i en upon all the property avail able for the satisfaction of .

[ her] cl ai magainst the debtor," 4Col lier on Bankruptcy § 544. 02, at

544-6 (15th ed. 1994) (footnote omtted), her rightsinthe car are
superior to those of def endant as t he hol der of an unperfected security

i nterest. In re Keidel, 613 F. 2d at 173.

The Court is not persuaded by defendant’'s argunment that Inre
Zrna, No. 86 A0767 (Bankr. N.D. Ill. (date of decision unavail able)),
requires adifferent result. InZrna, achapter 7 debtor attenptedto
avoid a creditor's non-perfected security interest in a car under

section 545(2) of the Bankruptcy Code.®> |In denying relief tothe

3 Although the neans of perfection of security interests in
vehicles is exclusively the province of the Illinois Vehicle Code,
Article 9 of the U C.C. controls the priority of security interests
in autonobiles. E.g., United States v. Rotherham 836 F. 2d 359, 365
(7th Cir. 1988).

4 The trustee in bankruptcy is a "lien creditor” within the
meani ng of section 9-301(1)(b) as of the date that the bankruptcy
petition is filed. 810 ILCS 5/9-301(3).

> Section 545(2) of the Bankruptcy Code provides:
The trustee may avoid the fixing of a

statutory lien on property of the debtor to the
extent that such |ien--



debtor, the Court's discussion centered onthe fact that a security
interest is aconsensual |lien, and not astatutory |ien, despitethe
fact that the method of perfection is governed by statutory | aw.
Accordi ngly, section 545(2), which deal s with avoi dance of statutory

i ens, was of no avail to the debtor. Inre Zrna, slip op. at 2-3

(citing In re Keidel, 614 F. 2d at 174-75).

Here, the trustee has never contended that defendant has a
statutory lien. Rather, as noted above, the trustee proceeds under
section 544(a) (1) to avoi d what i s concededly a consensual lien. As a
result, the security interest of defendant is invalid as against the
trustee in bankruptcy.

See Order entered this date.

DATED: Septenber 12, 1994

(2) is not perfected or
enf orceable at the tinme of the
commencenent of the case against a
bona fide purchaser that purchases
such property at the tinme of the
commencenent of the case, whether or
not such a purchaser exists

11 U.S.C. § 545(2).



